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3 Reasons why Mediations are often successful
where Informal Settlement Conferences are not

Legal representatives may often be divided over whether to agree to the added expense
and logistics of a Mediation, when the same outcome may be achieved by holding an
Informal Settlement Conference (“ISC”) instead, right?
The upside of an ISC is that they are easier to organise, fewer diaries to co-ordinate, will
usually only run for a few hours and may not need the same space in terms of venue and
logistics.
BUT:
ISC’s still cost our clients real money in terms of intensive preparation beforehand,
counsels’ attendance and often the clients’ attendance, as well as the inconvenience and/or
stress caused those clients in attendance.
Many ISC’s don't achieve a settlement. In my view, this may be attributed to the following
factors:
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• there’s less emphasis to attend an ISC with a genuine willingness to compromise;
• ISC’s may be seen as an opportunity to settle on certain terms only, as a “try on”.
This may be particularly so if there is no looming trial deadline and plenty of time to
continue to prepare the case and/or hold out for “a better result” when the parties try
again next time.
For that reason, a common approach is not to allow clients to attend an ISC for fear it will
afford the opposition some tactical advantage. For example, a concern that the opposition
may mainly be trying to size the other up re how the parties themselves and/or key factual
witnesses are likely to perform in the witness box.

Why can Mediation make the difference in achieving a settlement?
Here are my 3 best reasons:
1. A Vessel on a Mission Needs a Skipper
An ISC has no one taking charge. Indeed if someone does, it may play further into the
adversarial process and in this regard, is unlikely to be constructive for the purposes of
settlement.
A Mediator plays an instrumental role in navigating the process in a skilled, fair and
constructive way. A Mediator chairs and guides the parties through the process with the
objective of serving all of the parties jointly and each of them separately.
A Mediator’s role as skipper can support and protect the parties on their destination
towards an amicable settlement by:
!

Providing the very structure for the process

!

Ensuring procedural fairness

!

Managing any power imbalances which may or may not be associated with an
ISC depending on the attendees

!

Managing any potential deadlocks

!

Supporting the legal teams by inspiring the trust of their clients in their lawyers to
give difficult instructions required to settle
For example:
o

By acknowledging the skill & experience of the legal teams;
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o

By encouraging the clients to listen to their legal advice; and

o

By reality testing the clients on their positions and alternatives (which may
serve to reinforce advice and concepts already explained by their lawyers,
or indeed encourage them to ask their lawyers more questions that are
needed to be asked before they are prepared to provide instructions on
settlement).

These are no small issues.
Yet there is no-one in this role at an Informal Settlement Conference.

2. Everyone Acknowledges the Benefits of a Good Detox!
A Mediator is a trained professional in conflict management who is dedicated in this role to
chairing and guiding the communications and negotiations in a constructive way.
The Mediator serves as a buffer against the parties’ basic human instinctive stress reactions
to being situated in the presence of their opponents. The Mediator’s role is to help
manage and “down regulate” the heightened emotional states of the parties by creating
and maintaining a social environment of safety and respect, where direct contact is
constructive. Such an environment is important to enable the parties to make decisions and
give instructions based on the rationality of the situation and not be a slave to their
emotions.
The Mediator’s very presence and demonstration of respect for the parties serves to mirror
and validate each party on a fundamental level. At the same time, it addresses the
psychological issues that are stimulated by interpersonal conflict – the human need for
validation, stability, predictability, fairness, and the value of the sense of self.
A Mediator’s role in re-framing and de-toxifying the adversarial nature of
the dispute during the course of negotiations is what makes the crucial
difference in the parties being able to reach a settlement.
The ability of the Mediator to provide a zone of objectivity and safety within the midst of
the conflict enables wildly polarizing allegations and offers to be exchanged in a way that
allows the parties to posture, to express and advocate for their positions without leading to
a walk-out or loss of face when those parties end up compromising on seemingly concrete
demands.
A Mediator is there to support the parties themselves, by engaging with them, by taking
the time to understand what is important to them, and being mindful and considerate of
the parties who are often under a great deal of stress and are apprehensive about the
dispute and the Mediation process itself.
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An incredibly effective aspect of the Mediator’s role is to facilitate the parties to be and to
feel heard and understood, so that there can be a functional shifting from the past towards
a focus on the present and the future – and an agreed outcome
This is often where Informal Settlement Conference’s are crucially lacking.

3. Authentic Engagement
In my view, the greatest reason why Mediations make all the difference to settlement is
because at an ISC there is no sense of occasion; no real engagement between the parties
themselves. It’s only about the number$ and a mere exchange of offers often may not be
enough to resolve a dispute.
Even though civil proceedings are about monetary compensation, all legal representatives
know that it’s always about something, often so much more, than money. A mediation is
often the crucial difference in facilitating authentic engagement that ticks all of the boxes
and enables a compromise to be negotiated.
A Mediator provides much needed structure to the negotiations, by facilitating the joint
opening in a constructive way, setting the tone and opening up the channels of
communication for the day ahead. The Mediator provides the parties with an opportunity
to engage and communicate with one another, to be heard about their drivers for conflict
and their desired outcomes. The joint opening provides a much needed sense of occasion
to those parties who are seeking “closure” on something greater than a monetary
settlement.
The most fundamental aspect of the mediator’s objective is to secure an
attitude shift on the part of one or more of the parties. Without this, the
parties are likely to remain in the same entrenched positions as when they
entered the conflict, creating little prospect of settling their dispute.
An attitude shift and a genuine preparedness to compromise without seeing compromise
as a sign of weakness – is not possible to achieve without the authentic engagement of the
parties. This often isn’t addressed at an ISC yet it is fundamental to settlement.
The difference between reaching an impasse at ISC v Mediation
Of course, the parties may reach an impasse because their positions are simply too far
apart. This is a disappointing outcome for the parties. Yet in many ways, it is a valid goal of
Mediation: everyone finally knows the real – not the theoretical – alternatives that must now
be pursued. It may not be until the parties have reached this point, that they are prepared
to be truly receptive to the Mediator’s efforts and suggestions – which may result in an
amicable settlement after all, with saving of face for all.
If not settled on the day, reaching an impasse after best attempts at Mediation may often
lead to settlement thereafter owing to the fresh insight and adjusted expectations that
emerge when the dust has settled.
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The parties have a much more genuine and accurate idea of the compromises that may
need to be made in order to negotiate a settlement on the most favourable terms
following Mediation.
It is unlikely that the same degree of insight could be gleaned in the course of a failed ISC;
and so there is a risk that any settlement thereafter, whilst positive in itself, may not be
based on the most optimal information.
So, do the benefits of the greater ease and costs savings of an Informal Settlement
Conference really outweigh the benefits of a Mediation? I would love to know what you
think.
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