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Law and Neuroscience – a Question for Mediations
in Medical Negligence Claims

During my training as a mediator I met a fellow classmate from the world of investment
banking who is pursuing a career change into the study and practice of brain and mind
science. As you do!
One of her next post-graduate subjects is “Law and Neuroscience”, and in reading the
introductory material myself, I was interested to note the considerable inroads that the study
of neuroscience has made into the understanding and practice of the law, most notably in
the UK and United States. (1)
The premise is that neuroscientists and “neuroeconomists” have come to an understanding
about our “theory of mind mechanisms that enable us to glean and interpret the
understandings, behavior and intentions of others”(2), which has implications for many areas
of the law.
For example, functional magnetic resonance imaging has been used in a number of reported
legal cases in the US (3) and was also a feature in the recent NSW Supreme Court judgement
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of Harrison J in McManus v Murrumbidgee Local Area Health Network [2016] NSWSC 1347,
albeit more relevant to the issue of causation of injury and quantification of damages.
Of particular interest for medical lawyers, are recent “findings” that:
“It is increasingly recognised that those who are injured as a result of medical accidents
who subsequently bring malpractice actions are not, or are not primarily, seeking
monetary compensation” (4)…
and that:
“Edward Dauer’s paper examines data from the UK, the US and New Zealand on patients’
motivations for making legal complaints after a medical error. As expected, he did not
find financial compensation to be the main motivating factor: rather there were the wish
for an apology or recognition of the harm done (what he calls “Communication”); the
desire for revenge (categorised as “Punishment”); and a concern that others should not
suffer in the future, (referred to as “the Correction” motive)”. (5)
I have to say, I’m not surprised by these findings at all, but very interested to see that human
behaviours in the legal context have become quite the focus of neuroscientific studies.
In my own experience when I acted for plaintiffs in medical negligence claims, I found that
there are 5 main reasons why aggrieved patients and their families seek medico-legal advice:
1.

When there was a complication with their medical treatment, no explanation was provided
and there was no opportunity to ask questions.

2.

The patient felt they had nowhere else to turn for answers, for understanding or for assistance.
There may even be the perception (real or imagined) of a cover-up.

3.

No apology or expression of empathy or regret, was offered.

4.

The patient and their family do not want the same event to happen to anyone else.

5.

The patient’s complications of treatment have caused a serious adverse impact on their life,
including their livelihood, earning capacity and enjoyment of life and they require financial
support in respect of this.

As a mediator, I’d be very interested to hear what the stakeholders think about the merits
in the conveyance of an apology or recognition of the harm done at the commencement of
the mediation; as opposed to, say, at the end of the day following a successful resolution of
the matter at mediation.
That is, on the assumption that the sentiments expressed to the claimant do not prejudice
the defence’s position with respect to issues of legal liability that are in contention.
According to an article published in the American Bar Association Journal in November
2015, while the layperson may believe we make decisions with our rational mind, most if not
all decisions are made in the emotional sections of our brain.
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And, it seems, “mediators and other practitioners of alternative dispute resolution are using
information gleaned from the research of world-class neuroscientists to calm emotions and
to help mediations resolve more easily. With the advent of functional magnetic resonance
imaging and the growing interest in brain mapping, neuroscientists and those trained by
them are teaching … mediators how to ease clients through a conflict-ridden process.” (6)
In recent mediations I have noticed a shift away from having a representative from the
defendant healthcare provider in attendance at the mediation for the purpose of conveying
such sentiments. I am informed, however, that if the defence is put on notice that a plaintiff
is desirous of having such a representative in attendance, then this will certainly be
facilitated. And so I make these inquiries during the preparation stage.
Although the advent of Open Disclosure should theoretically fulfill the patients’ motivations
for making legal complaints after a medical error (as aforementioned), Open Disclosure:
Ø

does not necessarily occur in every instance of “error” resulting in a legal
claim;

Ø

may have occurred so long ago by the time the legal claim comes to
mediation, that the claimant is desirous of an update in relation to safeguards
instituted to prevent similar occurrences;

Ø

or there may be fresh grievances or dissatisfaction with the Open Disclosure
process itself – and these are opportunities for specific communication at
mediation that may produce a positive outcome for all parties.

San Francisco mediator Elizabeth Bader has studied neuroscience to learn how those who
have experienced trauma act and react in mediation, which many perceive as a new trauma.
She has developed “gentle modalities” for bringing people’s stress response down and for
trying to calm them so that they can best make rational decisions. Bader says: “Respect
seems to be the penicillin of the psychological world. It’s not so much what you say, but
what you do.” (7)
So again, I pose the question:
Given the advances in neuroscience on the understanding of
hum an behavior and its ram ifications in various areas of law
including medical negligence, is there a utility in the defence
offering a carefully worded yet em pathic recognition of the
harm occasioned to the claim ant, at the com m encem ent of
the m ediation?
I suspect the answer is that generalisations in this regard can’t really be made.
Should, then, some considered thought to be given to this concept as part of the usual
preparations for mediation?
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