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What I have learned as a Plaintiff’s lawyer regarding a Plaintiff’s Approach to Mediation
in a personal injury matter
Mediation is routinely arranged before a matter goes to hearing, either as a common sense ADR
management strategy or in more recent years, because the Court has ordered it.
Mediation may be defined as a voluntary process that facilitates the parties to work together in an
attempt to reach an agreement. The role of the Mediator is to facilitate this process as a neutral
party. Mediated agreements are more likely to be practical and robust, because the parties
themselves have determined the outcome.
From the defence team’s view point, mediation may be seen as an inconvenient, uncomfortable
and expensive day of being faced with an often angry or emotional plaintiff, as well as the
plaintiff’s family and legal team; and then sitting around all day, trading offers.
It’s amazing how exhausted you can feel at the end of a day’s mediation when all you’ve been
doing is sitting in a boardroom, drinking cups of tea & coffee and looking forward to lunch!
But if there are 3 most important tips as a defendant’s representative, on how to get a successful
outcome at mediation, they might be these:
1.

No matter your opinion or experience of mediation, never under estimate its importance for
the plaintiff, its potential effectiveness in resolving the claim and how your behavior can
influence the outcome.

2.

The way each and every member of the defence team handles themselves at mediation is
noticed and has important consequences. (The same goes for the plaintiff’s own team!)

3.

Understanding the position, needs and objectives of the other side – and thinking about what
you can do to address those, is THE KEY to being able to get a good result.

Mediation from a plaintiff’s perspective:
• Often, the plaintiff will be the only non lawyer in the room, and will be feeling a complex array
of stressful emotions, - anger, self pity, intimidation, anxiety, worry for what their future
holds….. - what else would YOU expect?
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• The plaintiff and their family will be acutely aware of everyone else’s behavior throughout the
entire day – (even before the mediation commences) and will feel alien to the process and
possibly towards the mediator as well.
What do you think an injured plaintiff and their family feel, when they arrive at the
mediation premises and see the collegiate atmosphere as the lawyers on both sides
chat with the mediator and while they help themselves to cups of coffee before the
formalities commence? Keep any informal conversing low key, brief and respectful.
Anecdotes can be enjoyed elsewhere. Don’t allow an innocent act of thoughtlessness
before the mediation begins, to create a feeling on the part of the plaintiff and their
family feel that there is an “us” and “them” division between themselves and the rest
of the lawyers.
A lunch time horror story: I once attended a mediation for the plaintiff, hosted at the
premises of the defendant’s firm. At lunch time, the staff wheeled in the sandwich
trolleys – one for the defence team and one for the mediator. We were told where the
nearest kiosk was. What kind of message do you think that signaled to the plaintiff?
• Mediation is the closest the plaintiff will come to “having their day in Court” and provides an
important sense of occasion, and validation of their grievance.
Sir Laurence Street was wonderful in providing a sense of occasion at his mediations
and most plaintiffs did not even know or appreciate his stellar career background. It
was because he treated plaintiffs with such sensitivity, warmth and respect.
• Never under-estimate the importance placed on an apology. An apology is not an admission of
liability. An apology or an expression of regret does not need to be conveyed during the
opening. I have never met a single plaintiff who did not genuinely value this as highly as
settling the case itself.
• Hand-in-hand with the psychology around an apology, is being addressed in a sensitive manner
and being treated with a manner of respect and contrition.
• Never under-estimate the terror felt by the plaintiff at the prospect of having to take their claim
to trial and the consequences of losing the claim. Many plaintiffs come to mediation with a
determination to settle.
• What happens during the break-out sessions in the plaintiff’s camp? Reality testing the plaintiff
regarding their options if the matter does and does not settle. That includes talking about the
worst case scenario. For example:
-

If I settle the case now, what do I get in my pocket?
Will that be enough to buy the house I need for my child’s wheelchair accessibility?
Who will look after my disabled child when I die?
What happens next if we can’t settle today?
How much longer will it take to get a hearing date?
What will the legal costs be by the time the matter goes to trial?
How much more will it cost to take the matter to trial?
If we lose the case what will the other side’s costs be?
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-

If we lose the case will the other side take my house?
Please explain again what happens if we win the case but the judge awards less than the
defendant’s settlement offer?

• It is also a very important role of the mediator to reality test the parties regarding their
respective positions and options.
Having acted predominately for plaintiffs in medico-legal litigation from 1995 to 2005, I have
experienced first hand, the common reasons why patients consult a lawyer in the first place. I
believe that many compensation claims could be avoided if all healthcare providers embrace open
disclosure and undertake the process in a genuine manner.
Aggrieved patients and their families seek legal advice for a number of reasons, including:
•

When there was a complication with their medical treatment, no explanation was
provided and no opportunity to ask questions;

•

The patient felt they had no where else to turn for answers, for understanding or for
assistance;

•

No apology or expression of empathy or regret, was offered;

•

The patient and their family do not want the same event to happen to anyone else;

•

The patient’s complications of treatment have caused a serious adverse impact on
their life, including their livelihood, earning capacity and enjoyment of life and they
require financial support in respect of this.

In all but the last example, Open Disclosure where any medical complication has occurred, should
be able to achieve an effective resolution of issues, if performed in a professional and genuine
way.
For the same reason and in every example referred to above, Mediation is a powerful tool in
being able to achieve early resolution of a dispute.
Mediation is an invaluable process in narrowing the issues in dispute and in focusing the parties on
resolving their dispute. In many cases when an agreement cannot be reached at the Mediation
itself, a dispute often ends up being resolved soon after.
About Karen Stott, ADR & Mediation Services:
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I am a lawyer with 20 years of litigation experience in a wide range of areas, particularly personal
injury and medical negligence, where I have successfully represented both plaintiffs and
defendants. I am also a nationally accredited mediator (NMAS) with a strong belief that resolving
disputes as opposed to litigating them, results in a much more favourable outcome for both
parties. This belief is consistent with the approach I have taken throughout my career.

For more information please see my website ADRmediation.com.au or KarenStott.com.au - or
contact me directly: Karen@ADRmediation.com.au Tel: 02 9223 2362 / 0418 292 283
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